May” 2011, its representatives became aware of the City’s plans to lay off the Supervising
Dispatchers, and that Local 39 did not request bargaining until June 23,7m0re than one month
after léarning of the Chief’s message to employees, and two days after the City Council had
adopted the 2011-2012 budget that included the announced position cuts.

Because Local 39 did not dispute that it learned of the City’s decision to lay off the
Supervising Dispatchers in May, the ALJ did not consider issues of iriadequate notice or
insufficient opportunity to bargain, and instead focused on whether Local 39°s conduct, under
a totality of circumstances test, constituted waiver by inaction, The ALJ’s analysis focused on
the Japse of about a menth and a half between mid-May, when Local 39’s representatives
learned of Braziel’s April 28 message to employees, and the end of June, when Local 39 made
its formal demand to bargain the decision and its negotiable effects. The ALJ also observed
that Local 39 “made a single request to bargain” and attended only one ‘fpreliminary” méeting
with the City’s representatives, before filing the present charge, while the City “quickly
responded to the demand, scheduled a meeting, and met with the union within six days of the
demand letter on one of the days proposed by Local 39.” The ALJ concluded that “[u]nder the
totality of circumstances presented, . .. [{]. .. Local 39 has failed to meet its burden of proof
that the City unlawfully refused to bargain in good faith over the decision to reassign
Supervising Dispatcher job duties to Dispatcher IIIs after the layoff of Supervising
Dispatchers, and/or the effects of that decision.”

| DISCUSSION

Whether a party has violéted its duty to bargain in good faith under the MMBA is
generally subject to the “totality of circumstances” test, which requires evidence of the
respondent’s subjective bad faith in how it approached or conducted itself in negotiations or

impasse resolution procedures. (Placentia Fire Fighters v. City of Placentia (1976)
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57 Cal.App.3d 9, 25; Muroc Unified School District (1978) PERB Decision No, 80 (Muroc).)®
However, because certain forms of conduct have such potential to frustrate negotiations or
undermine the authority of the bargaining agent, they are treated as per se violations of the duty
to bargain for which there is no need to demonstrate that the respondent acted in bad faith.
(Pajaro Valley Unified School District (1978) PERB Decision No. 51 (Pajaro Valley).)
Examples of per se violations include pre-impasse unilateral changes to matters within the scope
of representation (Vernon Fire Fighters v. City of Vernon (1980) 107 Cal.App.3d 802, 823),
similarly unilateral action with respect to the negotiable effects of a non-negotiable managerial
decision (Claremont Police Officers Ass'nv. City of Claremont (2006) 39 Cal.4th 623 (Cify of
Claremont), County of Santa Clara (2013) PERB Decision No. 2321-M (Santa Clara)), and
direct communications with bargaining unit employees or other employer conduct that bypasses,
circumvents or undermines the authority of the representative. (City of San Dfego (Oﬁ‘icé of the
City At‘torney) (2010) PERB Decision No. 2103-M (City of San Diego).)

To prove a unilateral change, the charging party must establish that: (1) the employer
made a firm decision of took action to change policy.; (2) the change in policy concerns a
matter within the scope of representation; (3) the action was taken without giving the exclusive
representative notice or opportunity to bargain over the change; and (4) the action had a
generalized effect or continuing impact on terms and conditions of employment. (Fairﬁeld—
Suisun Unified School Distrfcr (2012) PERB Decision No. 2262 (Fairfield-Suisun);
Santa Clara, supra, PERB Decision No. 2321-M, p. 21.) We first determine whether the

decision at issue in the preseni charge — the transfer of work performed by Supervising

® When interpreting the MMBA, PERB may take guidance from cases interpreting the
National Labor Relations Act and from cases interpreting California’s other labor relations
statutes with purposes and provisions similar to those of the MMBA. (Fire Fighters Union v.

City of Vallejo (1974) 12 Cal.3d 608, 617 (City of Vallejo); Agricultural Labor Relations Bd v.
Superior Court (1976) 16 Cal.3d 392, 412-413.)
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No. 1504; Veterans Affairs, supra, PERB Decision No. 2110-S, pp. 5-6; see also S & J
Transportation, supra, 311 NLRB 1388, 1389; Ciba-Geigy Pharms., supra, 264 NRLB 1013,
1017; Roll & Hold Warehouse & Distrib. Corp. (1997) 325 NLRB 41, aff'd (7th Cir. 1998)
162 F.3d 513, 519-520.)

In Clovis, supra, PERB Decision No. 1504, the respondent school district planned to join
with other school districts in a “Joint Powers Authority,” which would the serve as the legal
employer of school district employees and thereby allow the school districts making up the Joint
Powers Authority to avoid paying employer contributions to the federal Social Security program
and the California Public Employment Retirement System (PERS). The exclusive representative
of the respondent’s employees included both a state-wide organization and its local chapter.
Over objections from the state-wide organization, but with the consent and participation of
officers of the local chapter, the respondent convened several meetings with émployées to
convince them of the béneﬁts of “opting-out” of the Social Security and PERS systems. The
respondent then conducted an election for unit employees to determine, by a majority vote,
‘whether to continue participating in Social Security and-PERS. The overwhelming majority of
unit employees voted to remain in PERS, while a slight majority elected to opt‘out of Social
Security. Despite the result, the respondent did not implement any changes to its own, or the
employees’ Social Security contributions, pending resolution of a PERB charge filed by the |
state-wide organization.

The ALJ concluded that, by holding an election to modify employee retirement and other
benefits options, the respondent unlawfully by-passed the representative by dealing directly with
employees, and unilatetally changed matters within the scope of representation. The.Board
agreed that the election and the respondent’s stated intent to implement the results of the election

demonstrated that a firm decision had been taken to change employee retirement benefits, -
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without providing the exclusive representative notice and opportunity to bargain the changes.
Like the ALJ, the Board expressly rejected the respondent’s defense that, notwithstanding the
election results, it had taken no action to implement the proposed changes in retirefnent benefits
and had therefore never consummated the complained-of policy change. (/d. at pp. 19-23.)
Clovis thus stands fof the proposition that, even if an employer does not implement a change in
policy until -la'ter, or perhaps not at all, its direct communications with employees soliciting the
change demonstrates that the employer has already reached a firm decision, for the purpose of
demonstrating that a unilateral change has occurred. Moreover, once the employer has carried
out its fait accompli, its subsequent dealings with the union do not “cure” the violation, or
“restart the clock” for determining whether the union has acted diligently in requesting
bargaining. (/bid.; see also Escondido, supra, PERB Decision No, 2311-M, pp. 10-11, and cases
cited therein.)

Private sector cases involving similar facts have reached the same result. In S & J
Transportation, supra, 311 NLRB 1388, the employer sent a memorandum {o its employees,
informing them that, “[d]ue to the cost in the administrative expense of a weekly payroll,” the
company “will be processing its payroll bi-monthly.” (/d. at p. 1389.) No notice was provided
to the union, which, after learning of the memorandum from employees, requested bargaining
and threatened to file an unfair practice charge. The employer met with the union and agreed
to delay implementation, but otherwise adopted the change in policy, exactly as set forth in its
previous memorandum to employees. Because no notice was sent to the union and because of

the definite language used in the employer’s memorandum to employees about the change in
policy, the National Labor Relations Board (NLRB) concluded that the employer had no
intention of considering alternat_ives, or of doing anything other than implementing the change,

as announced to the employees. The employer’s willingness to delay implementation and meet
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with the union gffer it had already announced its decision to employees was, in the NLRB’s
view, no defense, since any “bargaining,” affer the employer had already made up its mind,
would not “cure” the violation. (/bid.; Mercy Hospital of Buffalo, supra, 311 NLRB 869, 873-
874.)

The facts of the present case fall squarely within the holdings of Clovis, supra, PERB
Decision No. 1504, S & I Transportation, supra, 311 NLRB 1388, and similar cases.
According to McDaniel, at some point in or about April 2011 and continuing through May and
June, Captain Dowden began meeting with the Supervising Dispatchers to identify and
redistribute their duties in anticipation of the departmental reorganization and layoffs. McDaniel
testified that the first such meeting occurred before the employees receivéd the April 28
electronic message from Braziel and Braverman testified that, .even before the April 28 “notice”
to employees, layoffs were the sﬁbj ect of rumors within the department. HOWever, by the time
of Dowden’s second meeting with the Supervising Dispatchers, they had received Braziel’s April
28 message and knew of the impending layoffs. At either this meeting or the previous one,
Dowden had asked ihe employees to identify the essential tasks of their positions, which she then
listed on index cards that were presented to the Supervising Dispatchers and other employees at
the second meeting. Dowden next asked for volunteers to serve as the primary or backup person
responsible for ensuring that each essential function continued to get done after the pending
reorganization and staffing cuts had taken effect. Neither Dowden, nor any other witness,
contradicted McDaniel on this point, and the City produced no other evidence to impeach
McDaniel’s credibility or her testimony that the meetings with Dowden to reassign employee
duties began in or about April and continued through May and June,

Based on McDaniel’s undisputed testimony, we thus infer that Dowden’s second

meeting, at which she solicited employee input for redistributing their duties, occurred in early

36



or mid-May, i.e., shortly affer the employees had learned of the budget cuts and pending layoffs
through the Chief’s April 28 message. Thus, a firm decision regarding the fully-negotiable
matter of transferring work out of Local 39°s bargaining unit was reached and implemented in
or about late April or, at the latest, in early to mid-May 2011, when Dowden began meeting
with the employees and redistributing their job duties. When read together with the testimony
of Adams, that she and fellow business agent Mocney did not learn of the April 28 email from
Braziel until sometime in May 2011, we further infer that the process of meeting with the
employees and thus implementing the reorganization and transfer of duties more likely than not
began before or at about the same time as Local 39°s representatives received the Chief’s
April 28 email message from one of the affected employees.

By the time Adams and Mooney learned of the reorganization and began meeting with
the Supervising Dispatchers “in May,” Dowden had already been meeting with the same
employees about redistributing their job duties, beginning in April and continuing through May
and June. Although we cannot assign precise dates to Dowden’s meetings with the employees
and Local 39°s receipt of Braziel’s email message on the available evidence, we find that the
City’s firm decision to transfer bargaining unit work and its implementation of that decision
oceurred foo close in time to Local 39’s receipt of the “Budget Cuts Update” message to afford
Local 39 sufficient time to meet with employees or to formulaté counterarguments or proposals
before implementation. (Defiance Hospital, supra, 330 NLRB 492, citing NLRB v. Centra,
supra, 954 F.2d 366.)

While we thus agree with the ALJ’s finding that Local 39 learned of the proposed
reorganization and layoffs, and possibly even of the negotiable decision to transfer Supervising
Dispatcher duties “in May,” we cannot agree with her conclusion that this knowledge started

the clock to run on Local 39’s time to request bargaining because, by that time, the City had
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already reached a firm decision on the subject and had begun, or was about to begin,
implementing the decision by soliciting input from the affected employees. Although
insufficient notice is an element of the prima fa(;ie case, and therefore part of the charging
party’s burdeﬁ' for proving a unilateral change allegation, where the facts demonstrate, of(as
here) the employer admits, that no formal notice was ijrovided to the representative, the burden
is the employer's to prove its affirmative defense of waiver, and not the union’s to prove lack
of notice as part of its prima facie case. (Victor Valley, supra, PERB Décision No. 565, p. 5-6;
Santa Clara, supra, PERB Decision No. 2321-M [overtuling Sylvaﬁ, Supra,.PERB Decisionr
No. 919 and similar cases holding that a union waives its right to bargain oﬁer negotiabl¢ effects
when it receives “actual” or “constructive” notice of a decision that has already been
implemented and fails to request bargaining]; see also Meréy Hospital of Buffalo, supra,

311 NLRB 869, 873 [“[i]ﬁ the absence of clear notice of the intended change, there is no basis
on which to find that the Union waived its right to bargain”].)

Local 39 has therefore estéblished each of the elements necessary for stating a prima
facie case of unilateral change. It has shown that, without notice or meaningful opportunity to
bargain, the City implemented a change in policy affecting negotiable matters which, in turn,
had a generalized effect or continuing impact on terms and conditions of employment.

- (Fairfield-Suisun, supra, PERB Decision No. 2262; Santa Clara, supra, PERB Deci_sion
No. 2321-M, p. 21 .) We now turn to whether the City can éstablish its affirmative defense
that, thiough_ unreasonable delay or inaction, Local 39 waived its right to bargain over the
tran-sfer of bargaining unit work out of its unit and/or the effects of that decision.

The City’s Affirmative Defense of Waiver by Unreasonable Delay or Inaction

PERB has long held that an exclusive representative may waive its i‘ight to bargain over a

matter within the scope of representation. (San Mateo County Community College District
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(1979) PERB Decision No. 94 (San Mateo).) However, an asserted waiver of the right to
bargain must demonstrate clear and unmistakable language (4dmador, supra, PERB Decision
No. 74) or conduct that foregoes a reasonable opportunity to bargain over a decision not already
firmly made by the employer (San Mateo). A waiver might be shown by inaction on the part of
the exclusive representative (Los Angeles Community College District (1982) PERB Decision
No. 252), but the evidence must demonstrate an intentional relinquishment of the union’s right to
bargain. (San Francisco, supra, PERB Decision No. 105.) However, a waiver of the right to |
bargain is not lightly inferred. (Oakland Unfﬁed School District (1982) PERB Decision
No. 236.) As with other statutory rights, a waiver of the right to bargain over a barticular
subject or over particular effects of a non-negotiable decision must be clear and unmistakable
and the evidence must indicate an intentional relinquishment of the reprersentative’s right to
bargain. (dmador, supra, PERB Decision No. 74; California State Employees’ Assn. v. Public
Employment Relations Bd. (1996) 51 Cal. App.4th 923, 937-938.) As we recently eﬁphasized
in Santa Clara, supra, PERB Decision No. 2321-M, to prevail on an affirmative defense of
waiver, the employer bears the burden of proving that the representative had notice of the
proposed change sufficiently in advance of a firm decision or its implementation to permit the
representative a reasonable opportunity for counterarguments or proposals, and that the
representative failed to request bargaining or that its delay in-doing so was so unreasonable as
to constitute a “clear and unmistakable” choice not to pursue the matter. (Id at p. 22; Arcohe,
supra, PERB Decision No. 360; Ciba-Geigy Pharms., supra, 264NLRB 1013, 1017.) |

It also follows from the discussion of “notice” above that, where notice is asserted to
have been “actual” or “constructive” because of a failure to provide formal notice, the employer
must demonstrate not only that the representative had positive knowledge of the proposed

change, but that such kndwledge was acquired sufficiently in advance of implementation, and
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under circumstances that would “at least afford a reasonable opportunity for counter arguments
or proposals.” (Santa Clara, supra, PERB Decision No. 2321-M; Fairfield-Suisun, supra, PERB
Decision No. 2262, p. 6.) Sufﬁcieﬁt time to make counterarguments or proposals further
assumes sufficient time for the representative, if it so chooses, to consult with employees about
the proposed change and to formulate a plan of action. (State of California (Department of
Veterans Affairs) (2010) PERB Decision No. 2110-8; Defiance Hospital, supra, 330 NLRB 492,
citing NLRB v. Centra, supra, 954 F.2d 366; cf. State of California (Department of Corrections
& Rehabilitation, Department of Personnel Administration) (2010) PERB Decision No. 2115-S.)
Similarly, if the notice leaves insufficient time for meaningful negotiations before |
implementation, or other circumstances indicate that the employer has no intention of changing
its mind, then the “notice” is nothing more than “notice™ of a fait accompli and the question of
waiver never arises. (Ciba-Geigy Pharms., supra, 264 NRLB 1013, 1017; Lost Hills, supra,
PERB Decision No. 1652; San Francis_cé, supra, PERB Decision No. 105; Arcohe, supra, PERB
Decision No. 360.,)

Here, the available evidence is insufﬁci.ent to demonstrate that the City has met ifs
burden of showing that Local 39 had knowledge of the proposed transfer of work frofn the
Supervising Dispatchers to the Dispatcher III classification sufficiently in advance of a firm
decision or its implementation to allow a reasonable opportunity to make counterarguments or
proposals. While we agree with the ALJ’s conclusion that Local 39 learned of the proposed
reorganization and layoffs, and possibly even of the negotiable decision to transfer Supervising
Dispatcher duties “in May,” we cannot agree with her conclusion that this knowledge started
the clock to run on Local 39’s time to request bargaining because, by that time, the City had
already reached a firm decision on the subject and had begun, or was about to begin,

implementing the decision by soliciting input from the affected employees. Because the City
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had already begun implementing its decision at or about the time Local 39 learned of it, there
can be no serious discussion here of waiver. As the above cases emphasize, a union’s obligation
to demand bargaining over a decision or its effects never arises in the face of an employer’s
unilateral action or announcement of a fit accompli because such conduct renders bargaining
futile. (Santa Clara, supra, PERB Decision No. 2321-M.)'®

Because our case law makes clear that a waiver may only occur when the representative

has failed or unreasonably delayed in its request for bargaining over a matter that has not

" 1t is well settled that soliciting employees, whether “collectively or individually,” to
indicate their acceptance or approval of modified working conditions, when the matter is the
subject of ongoing negotiations with their bargaining representative is a per se violation of the
duty to bargain. (Medo Photo Supply Corporation v. NLRB (1944) 321 U.S. 678, 683-684; sece
also Clovis, supra, PERB Decision No. 1504; Cascade Employers Association, Inc, (1960)

126 NLRB 1014, 1028.) Thus, an employer may not communicate its bargaining proposals to
employees before first submitting them to the exclusive representative, seek to bargain directly
with employees, or invite them to abandon their representative to achieve better terms directly
from the employer. (Trustees of the California State University {2006) PERB Decision

No. 1871-H; Alhambra City and High School Districts (1986) PERB Decision No. 560,

pp. 15-18; and, Muroc, supra, PERB Decision No. 80, pp. 21-22.) Moreover, even when a
union, either through affirmative assent or inaction, waives its right to bargain over a particular
subject, and thereby consents to the employer’s unilateral action on that particular subject, it
does not thereby authorize the employer to deal directly with employees on that subject, absent
an express agreement or other circumstances clearly and unmistakably indicating that the
representative additionally consents to abdicate its representative function. (Allied Signal
Corp. (1992) 307 NLRB 752, 754; Retlaw Broadcasting Corp. (1997) 324 NLRB 138, 144

An allegation of unlawfully bypassing the representative and dealing directly with
employees is obviously implicated by the facts of this case. Under its statutory mandate to
adjudicate disputes and enforce the statutes within its jurisdiction, PERB undoubtedly has
discretion to consider such unalleged violations. (PERB Regs. 32320 and 32325; Santa Clara
Unified School District (1979) PERB Decision No. 104; Belridge School District (1980) PERB
Decision No. 157 (Belridge); ABC Unified School District (1991) PERB Decision No. 83 1b;
Santee Elementary School District (2006) PERB Decision No. 1822,) However, because
finding an additional violation of the City’s duty to bargain by direct dealing would not affect
the practical remedy of an order to restore the prior status quo, to bargain in good faith and to
make Local 39 and the affected employees whole, in this instance we choose not to reach the
issue of whether the City separately violated its duty to bargain by dealing directly with the
Supervising Dispatchers over the negotiable decision to transfer bargaining unit work.
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already been firmly decided or implemented (San Mateo, supra, PERB Decision No. 94), we
reject the City’s defense of waiver.

The ALI’s Conclusion That the Citv Acted in Good Faith

Finally, we consider the ALJ’s analysis of the parties’ subjective intent and her
apparent determination that the City acted in good faith throughout this dispute. Because
uniléteral change allegations are analyzed as per se violations of the duty to bargain, for which
no evidence or finding regarding the respondent’s subjective bad faith is required (Pajaro
Valley, supra, PERB Decision No. 51}, we cannot agree with the ALJ’s conclusion that,
“[u]nder the totality of circumstances presented, . . []...Local 39 has failed to meet its
burden of proof that the City unlawfully refused to bargain in good faith over the decision to
reassign Supervising Dispatchers job duties to Dispatcher IlIs after the layoff of Supervising
Dispatchers, and/or the effects of that decision.” As explained above, an employer’s
willingness to delay implementation, to meet with the representative, or even to rescind a
unilaterally-adopted policy, gffer it has already reached a firm decision or implemented the
policy, does not mitigate its unlawful conduct in this context, because tﬁe unilateral action is a
per se violation for which no evidence of the employer’s subjective intent is necessary.

(Santa Clara, supra, PERB Decision No. 2321-M, p. 22; see also NLRB v. Katz (1962)
369 U.S. 736; and San Francisco, supra, PERB Decision No. 105.)

Here, the City’s willingness to meet promptly with Local 39 on June 29, 2011, and to
engage in “positive”™ and “upbeat” discussions over “preliminary” matters, after the City had
already reached a firm decision to transfer Supervising Dispatcher duties out of the bargaining
unit, and affer Captain Dowden had already met with the employees to id_entify and redistribute

their job duties, does nothing to cure or mitigate the unilateral change, nor to demonstrate the
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City’s good faith, even assuming an inquiry into the parties’ subjective motive is relevant and
appropriate to the facts and pleadings of this case.

An evaluation of what constitutes “reasonable notice” or “unreasonable delay” for an
affirmative defense of waiver will typically require a “totality of circumstances” analysis,
which may take into account evidence of the parties’ gdod faith or otherwise. However, as
explained above, a “totality of circumstances” analysis is inapposite here because the City’s
unilateral action, a per se violation, precludes any defense of waiver by inaction.

(San Francisco, supra, PERB Decision No, 105.)%°
We reverse the propbsed decision and issue the following remedial order.
REMEDY |

As is customary in cases involving unilateral changes, we order the City to cease and
desist in its failure and refusal to bargain, and, upon the request of the employees’
representative to restore the prior status quo, to make the affected employees and the
representative whole, and to bargain, upon request, in good faith over proposals to transfer
work from one bargaining unit to another and other matters within scope. (Santa C’Iard, supra,
PERB Decision No, 2321 -M, pp. 21-22.) Additionally, because the unfair practice committed

in this case stems, in large part, from the employer’s electronic communication to the bargaining

unit and not to the employees’ representative, in fashioning a remedial order appropriate to the

¥ we similarly reject the implication in the proposed decision that Local 39 acted in
bad faith by making a single request for bargaining and then meeting only once before filing
the present charge, or that demanding bargaining, Local 39 was precluded from filing the
present charge. As the Board recently explained in Santa Clara, supra, PERB Decision
No. 2321-M, when confronted with unilateral action by the employer, the union has a choice:
it may request bargaining or it may file an unfair practice charge, (Id. at p. 31.) Here,
Local 39 did both and, under the circumstances, we find nothing improper in that choice to
pursue both options.
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circumstances of this case, we take this opportunity to update PERB’s traditional posting
requirement to better conform to the realities of the 21st-century workplace.

Like the other statutes we administer, the MMBA grants the Board broad powers to
detenﬁine the appropriate remedy for unfair practices within our jurisdiction, (MMBA, § 3509,
subd. (b).) PERB Reg.ulation 32320, subdivision (a)(2) recognizes the Board’s authority to “take
such . .. action as it considers proper” when reviewing and deciding upon an unfair practice case
which has been appealed to the Board. PERB Regulation 32325 further provides that the Board
“shall have the ‘powér to issue a decision and order in an unfair practice case directing an
offending party to cease and desist from the unfair préctice and to take such affirmative action, '
including but not limited to the reinstatement of employees with or without back pay, as will
effectuate the policies of the applicable statute.” |

The Board;s authority to inform employees of their rights, and its discretion to determine
the circmﬁstances and methodé for accomplishing this task, are both well-settled. (Placerville
Union School District (1978) PERB Decision No. 69.) Since the earliest days of this agency,
PERB remedial orders have required offending parties to post notice of their unlawful conduct to
ensure that all employees affected by the Board’s decision and order are notified of their rights.
(Antelope Valley Community College District (1979) PERB Decision No. 97 (Antelope. Valley).)

- From time to time PERB has likewisermodiﬁed or updated the traditional posting requirement to
meet the demands of different circumstances. (Antelope Valley, supra, PERB Decision No. 97;
Belridge, supra, PERB Decision No. 157; United Teachers Los Angeles (1990) PERB Decision
No. 803; Santa Monica Community College District (1979) PERB Decision No. 103.)

We believe that physically posting notice of the Board’s remedial orders in the workplace
remains an essential ool for remedying unfair practices and furthering the policies of the statues

we administer. (Belridge, supra, PERB Decision No, 157.) However, to ensure the continued
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viability of this tool, we hold today that where the offending party in unfair practice
proceedings, whether it be aﬁ employer or employee organization, regularly communicates
with public employees by email, intranet, websites, or other electronic means, it shall be
required to use those same media fo post notice of the Board’s decision and remedial order.
Any posting of electronic means shall be in addition to the Board’s traditional physical posting
requirement.‘

This addition to our posting requirement follows the NLRB, which has recognized that |
the “increasing prevalence of electronic communications at and away from the workplace” has
meant that electronic dissemination of notice to employees is hardly an “extraordinary” or
burdensome remedy when the respondent already routinely disseminates all manner of work-
refated information to employees by the same means. In.J & R Flooring, Im d/b/a Picini
Flooring (2010) 356 NLRB No. 9, the NLRB modified its standard posting language to
expressly require respondents to distribute remedial notices in u.ﬁfair labor practice
proceedings electronically “when that is a customary means of communicating With
employees,” With one caveat, which stems from the peculiar circumstances éf the present
case, we emphasize that our holding today does not broaden the scope of the Boafd’s
standard notice posting remedy and that the electronic notice requirement is intended to reach
the same employees as would be exposed to paper notices posted by traditional means, (Id. at
pp. 18-19.) Based on the record before us, we anticipate that, at minimum, the electronic
posting requirement will entail sending a scanned or similarly reproduced version of the
attached Notice to Employees to the undisclosed list of recipients of the April 28, 2011
“budget cuts update” electronic message from Chief of Police Rick Braziel. I--Iowever,-we
leave to the parties and to the Office of the General Counsel to determine whether the City

customarily uses other forms of electronic media to communicate with employees and thus,
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whether additional electronic media are appropriate for effecting the remedy ordered in this
case.

Additionally, because of the peculiar circumstances of this case, we find it necessary to
depart from the Board’s practice of limiting the remedial order, including the posting
requirement, to affected. employees in the bargaining unit where the dispute arose. (City of
San Diego, supra, PERB Decision No. 2103-M.) Like the present case, City of San Diego
involved an employer’s use of electronic media to communicate directly with employees, but not
with their representative, to effect changes in negotiable subjects. Although the communications
at issue — a press release and website. posting on the city attorney’s homepage — invited all
employees to waive certain contractually-guaranteed rights, only the charging party, a union
representing just one of several bargaining units, challenged the city attorney’s
communications. The Board adopted the ALJ’s proposed decision, which concluded that the
employer had unlawfully bypassed the charging party, but agreed with the employer that
ordering it to remove the ﬁnlawful solicitations from its website was overly broad, and that,
instead, the appropriate remedy was for the employer to include language on the website
clarifying that the city attorney’s invitation for employees to surrender their contractually
guaranteed rights did not apply to employees represented by the charging party. The case thus
stands for the proposition that the charging party only has standing to represent employees in its
own bargaining unit, and that the Board will not order a remedy to advise employees of their
rights in bargaining units where unlawful conduct was not challenged,

Despite some similarities, we regard City of San Diego as distinguishable. There, the
employer’s unlawful condﬁct was directed equally at all units, and thus could have been
challenged through multiple charges, each brought by the exclusive representative of its

respective bargaining unit. In the present case, however, the City’s unlawful conduct was
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directed at the employees and the exclusive represéntative of one unit, but, because of the multi-
jurisdictional regression ladders, the employer’s conduct necessarily reverberated beyond the
jurisdictional boundary between the General Supervisory and Police Department bargaining
units. Pursuant to the regression ladders, the Supervising Dispatchers bumped downward into
Dispatcher III positions in the Police Department bargaining unit, with a resulting chain reaction
of additional bumping through the Dispatcher III, II and I classifications, which are also in the
Police Department bargaining unit. Although it involves employees in separate bargaining units,
the present case is more analogous to State of California (Department of Mental Health) (1990)
PERB Decision No. 840-S and similar cases in which th-e Board has extendgd the posting
requirement Beyond the immediately affected employees, because the nature of the employer’s
unlawful conduct affected contractual or other rights shared by other employees.

Although we find nothing unlawful in the multi-unit regression ladders that provided for
the Supervising Dispatchers to bump downward to Dispatcher II1 positions, nor in the City’s
adherence to those ladders once it made the decision to eliminate the Supervising Dispatcher
positions and lay off those employees, neither can we ignore the fact that this decision went
hand-in-hand with the unilateral decision to transfer Supervising Dispatcher duties to another
unit, or that, because of the City’s multi-unit regression ladders, it necessarily involved
displacement and other consequences for other employees in the Dispatcher I11, IT and I series.
We do not believe the “make whole” provisions of the remedy should extend beyond the
Supervising Dispatchers to other employees, given that the decision to layo-ff was not itself
unlawful. However, to effectuate the policies of the MMBA, it is important that all employees
atfected by the unlawful transfer of work, including those who may have suffered job loss,
reduced titles and compensation, or other consequences, as a result of the City’s unilateral action,

receive some explanation of the Board’s decision and notice of its remedy, (Los Aﬁgeles Unified

47



School District (2001) PERB Decision No. 1469; Santa Monica Community College District
(1979) PERB Decision No. 103.) Doubts as to the appropriate remedy in unfair practice
proceedings are resolved against the party whose unlawful conduct made such confusion
possible. (State of California (Department of Transportation) (1983) PERB Decision

No. 304-8.) The posting requirement in this case shall therefore include those physical locations
and electronic means customarily used by the City to communicate with employees in the
Dispatcher I, II and III series in the Police Department bargaining unit.

Disputes invélving the locations or scope of the posting, which additional form(s) of
electronic.means shall be used to post notice, or any other issues relating to the remedy shall be
resolved in compliance proceedings. |

ORDER

Based on the foregoing findings of fact and conclusions of law and the entire record in
this case and pursuém to the Meyers-Milias-Brown Act (MMBA), Government Code
section 3509, the Public Employment Relations Board (PERB or Board) REVERSES the
administrative law judge’s (ALJ) proposed decision and finds that the Ci.ty_of Sacramento
(City) violated section 3506.5, subdivision (c), of the Government Code by failing and refusing
to meet and negotiate in good faith with Stationary Engineers Local 39, International Unjon of
Operating Engincers, AFL-CIO (Local 39), which is the exclusive representative of employees
in the City’s General Supervisory bargaining unit, over Iéhe City’s decision to transfer duties
from the Supervising Dispatcher classification in the General Supervisory bargaining unit to
the Dispatcher III classification in the Police Depariment bargaining unit represented by
another employee 01'ganizaﬁon. The above conduct also violated subdivisions (b) and (c) of
section 3506.5 of the MMBA, by denying Local 39 rights guaranteed to it by the MMBA, and

by interfering with the rights of employees to join, form and participate in the activities of
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employee organizations of their own choosing for the purpose of representation on all matters
of employer-employee relations.

The City, its governing board and its representatives, shall:

A. CEASE AND DESIST FROM:

1. Failing and refusing to meet and confer in good faith with Local 39, the
exclusive representative of employees in the General Supervisory bargaining unit, by
unilaterally transferring duties from the Supervising Dispafcher classification in Local 39°s
unit to the Dispatcher III classification in the Police Department bargaining unit.

2, Denying Local 39 rights guaranteed by the MMBA to represent
employees.

3. Interfering with the rights of employees in the City’s General
Supervisory bargaining unit to form, join, and participate in the activities of employee
organizations of their own choosing for the purpose of representation on all matfters of
employer-employee relations.

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICES OF THE MMBA:

1. At the request of Local 39, restore the prior status quo by reinstating to
the position of Supervising Dispatcher all persons employed by the City in that classification
as of June 30, 2011, including but not limited to Katie Braverman, Debbie Kriske, LaTonya
MecDaniel, Jenny McHenry, Patty McGeary, Melanie Plummer; and Paul Troxel; make
Local 39 whole for all lost dues for the period of time the affected employees were demoted, as
a result of the unilateral transfer of Supervising Dispatcher duties out of the General
Supervisory bargaining unit; and, bargain in good faith with Local 39 over aﬁy proposed

decision(s) to transfer the duties of the Supervising Dispatcher classification to another
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classification and/or another bargaining unit, as well as any negotiable effects of such
decision(s).
2, Make whole for any loss in compensation and benefits suffered as a

result of the City’s unlawful transfer of duties from the General Sup_ervisory bargaining unit to
the Police Department bargaining unit all persons employed as of June 30, 2011, by the City as
Supervising Dispatchers, including but not limited to Katie Braverman, Debbie Kriske,
LaTonya McDaniel, Jenny McHenry, Patty McGeary, Melanie Plummer, and Paul Troxel.
Such payment shall include interest at a rate of 7 percent per annum.

With regard to the above ptovisions requiring thé ‘C_ity to make Local 39 and the
affected employees whole for lost dues, wages, benefits or other monetary compensation, this
Order shall be Stayed for 60 days during Which, solely at Local 39°s option, the parties may
meet and confer over a mutually acceptable alternative rem_edj In the event no agreement is
reached within 60 days and the parties have not mutually agreed to an extension of time within
which to continue negotiations, the stay will expire and the “make whole” and all other
provisions of this Order shall take effect.

3. Within ten (10) workdays of service of a final decision in this matter, post

at all work locations where notices to employee.s in the City are customarily posted, copies of
the Notice attachéd hereto as an Appendix, signed by an authorized agent of the City. Stich
posting shall be main.tainéd for at least thirty (30) consecutive workdays. In addition to physical
posting of paper notices, the Notice shall be posted by electronic message, intranet, internet site,
and other electronic means customarily used by the City {o communicate with its employees in the
General Supervisory bargaining unit and with employees in the Dispatcher I, IT and I1I series in the
Police Department bargaining unit. Pursuant to Santa Monica Coﬁmuniw College District (1979)

PERB Decision No. 103 and other applicable authority, the City shall identify and include in
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its electronic posting any and‘all affected employees who are no longer employed by the City as of
the date of posting, or use personal delivery or some alternative means of notification reasonably
devised to ensure that any and all affected employees who are no longer employed by the City are
advised of their rights and remedies under this Decision. The City, its governing board and its
representa;tives shall fake reasonable steps to ensure that the posted Notice is not reduced in size,
defaced, altered or covered by any material.

4, Written notification of the actions taken to comply with this Order shall
be made to the General Counsel of PERB, or the General Counsel’s designee. The City shall
provide reports, in writing, as directed by the General Counsel or his/her designee. All reports

regarding compliance with this Order shall be concurrently served on Local 39,

Chair Martinez and Member Huguenin joined in this Decision.
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APPENDIX
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SA-CE-738-M, Stationary Engineers
Local 39, Inte5national Union of Operating Engineers, AFL-CIO v. City of Sacramento, in
which all parties had the right to participate, it has been found that the City of Sacramento
(City) violated the Meyers-Milias Brown Act (MMBA), Government Code section 3506.5,
subdivision (¢), by failing and refusing to meet and negotiate in good faith with Stationary
Engineers Local 39, International Union of Operating Engineers, AFL-CIO (Local 39), which
is the exclusive representative of employees in the City’s General Supervisory bargaining unit,
over the City’s decision to transfer duties from the Supervising Dispatcher classification in the
General Supervisory bargaining unit to the Dispatcher III classification in the Police
Department bargaining unit separately represented by another employee organization. The
Public Employment Relations Board (PERB) finds the above conduct also violated
subdivisions (b) and (¢) of section 3506.5 of the MMBA, by denying Local 39 rights
guaranteed to it by the MMBA, and by interfering with the rights of employees to join, form
and participate in the activities of employee organizations of their own choosing for the
purpose of representation on all matters of employer-employee relations.

As a result of this conduct, we have been ordered to post this Notice and we will:

A. CEASE AND DESIST FROM:

1. Failing and refusing to meet and confer in good faith with the exclusive
representative of employees in the General Supervisory bargaining unit by unilaterally
transferring duties from that unit to another classification in the Police Department bargaining
unit.

: 2. Denying Local 39 rights guaranteed by the MMBA to represent
employees.

3. Interfering with the rights of employees in the City’s General
Supervisory bargaining unit to form, join, and participate in the activities of employee
organizations of their own choosing for the purpose of representation on all matters of
employer-employee relations, '

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICIES OF THE MMBA:

1. At the request of Local 39, restore the prior status quo by reinstating to
the position of Supervising Dispatcher all persons employed by the City in that classification
as of June 30, 2011, including but not limited to Katie Braverman, Debbie Kriske, LaTonya
McDaniel, fenny McHenry, Patty McGeary, Melanie Plummer, and Paul Troxel; make
Local 39 whole for all lost dues for the period of time the affected employees were demoted, as
a result of the unilateral transfer of Supervising Dispatcher duties out of the General
Supervisory bargaining unit; and, bargain in good faith with Local 39 over any proposed



decision(s) to transfer the duties of the Supervising Dispatcher classification to another
classification and/or another bargaining unit, as well as any negotiable effects of such
decision(s).

2. Make whole for any loss in compensation and benefits suffered as a
result of the City’s unlawful transfer of duties from the General Supervisory bargaining unit to
the Police Department bargaining unit all persons employed as of June 30, 2011, by the City as
Supervising Dispatchers, including but not limited to Katie Braverman, Debbie Kriske,
LaTonya McDaniel, Jenny McHenry, Patty McGeary, Melanie Plummer, and Paul Troxel.
Such payment shall include interest at a rate of 7 percent per annum.,

With regard to the above provisions requiring the City to make Local 39 and the
affected employees whole for lost dues, wages, benefits or other monetary compensation, this
Order shall be stayed for 60 days during which, solely at Local 39’s option, the parties may
meet and confer over a mutually acceptable alternative remedy. In the event no agreement is
reached within 60 days and the parties have not mutually agreed to an extension of time within
which to continue negotiations, the stay will expire and the “make whole” and all other
provisions of this Order shall take effect,

Dated: CITY OF SACRAMENTO

Authorized Agent

THIS IS AN OFFICIAL NOTICE. IT MUST REMAIN POSTED FOR AT LEAST THIRTY
(30) CONSECUTIVE WORKDAYS FROM THE DATE OF POSTING AND MUST NOT BE
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER
MATERIAL.





